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ARGUMENT
I.

Motion to Suppress.

In the Brief of Respondent, the State claims that the argument it quoted from page 13 of
the Appellant’s Brief “implies that Sergeant Colwell’s [sic] explanation of why Sweet was being
charged, and Ms. Foreman was not, was the starting point of their conversation.” Brief of
Respondent, p. 7. Sweet is not asserting that Officer Cowell’s statements about why Sweet was
being charged and why Officer Cowell had not arrested Ms. Foreman was the starting point of
the conversation. It is irrelevant whether those statements constituted the starting point of the
conversation, or whether they were made later in the conversation. What is relevant is that
Officer Cowell’s statements about why Sweet was being charged, and why Ms. Foreman was not
arrested, were made before Sweet made the incriminating statements without the benefit of
Miranda warnings. The sequence of the conversation, as shown in the quoted passage on page 7
of the Brief of Respondent, was as follows:
1. Officer Cowell explained to Sweet what the charge was, why it was;
2. Sweet asked Officer Cowell some questions;
3. Officer Cowell and Sweet had some conversation regarding why Officer Cowell had
not arrested Ms. Foreman;
4. Sweet had some [incriminating] statements thereafter.
It is clear from this sequence that Officer Cowell’s explanation of what the charge was and why
it was did not take place at the same time as Officer Cowell’s explanation of why he had not
arrested Ms. Foreman. Rather, Officer Cowell’s explanation of what the charge was and why it
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was took place before Sweet asked Officer Cowell some questions, and Officer Cowell’s
explanation of why he didn’t arrest Ms. Foreman took place after Sweet’s questions. Therefore,
it is clear that Sweet’s incriminating statements were made in direct response to Officer Cowell’s
statements to Sweet explaining why he had not arrested Ms. Foreman.
Furthermore, Officer Cowell explaining to Sweet why Officer Cowell had not arrested
Ms. Foreman was outside the scope of reading and explaining Sweet’s charges to him. In
addition, the State fails to address in its brief the significance of Officer Cowell’s testimony that
he couldn’t remember whether Sweet’s incriminating statements were made during or after the
booking process. If the statements were made after the booking process was complete, the
statements were not normally attendant to arrest and custody.
II.

Motions to take Judicial Notice.

On this issue, the State’s brief completely fails to address Idaho Rule of Evidence 201,
which addresses judicial notice. The State’s brief also fails to address whether Sweet’s motion to
take judicial notice satisfied the requirements of the Rule, and fails to distinguish the current case
from relevant case law on the issue of judicial notice. Rather, the State’s brief focuses entirely
on its claim that it would have usurped the jury’s role to determine credibility of witnesses for
the trial court to have taken judicial notice as Sweet had requested.
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CONCLUSION
In denying Sweet’s Motion to Suppress, the magistrate made findings of fact that were
clearly erroneous and in disregard of the testimony of even the State’s witness. Sweet asks this
Court to reverse the magistrate’s decision to deny Sweet’s Motion to Suppress, which was
affirmed by the District Court.
It was an abuse of discretion for the magistrate to deny Sweet’s Motions to take judicial
notice when Sweet’s requests met the requirements for mandatory judicial notice pursuant to
I.R.E. 201(d). Sweet asks this Court to reverse the magistrate’s decision to deny Sweet’s
Motions to take judicial notice, which was affirmed by the District Court.
DATED this 11th day of June, 2018.

____________________________________
J. LYNN BROOKS
ATTORNEY FOR DEFENDANT/APPELLANT
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CERTIFICATE OF SERVICE

I hereby certify that pursuant to Idaho Appellate Rule 34.1, a true and correct electronic
11th day of June, 2018, at the following email
copy of the foregoing was served on the _______
address:
Lawrence G. Wasden, Attorney General, via ecf@ag.idaho.gov

________________________________________
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